
IN THE UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

__________________________________________ 
) 

FISHERIES SURVIVAL FUND, et al.  ) 
) 

Plaintiffs,  ) 
)   

v. )  Civ. No. 1:16-cv-02409 TSC  
) 

DAVID BERNHARDT, et al. ) 
) 

Defendants  ) 
) 

and  ) 
) 

EQUINOR WIND US LLC,  ) 
) 

Defendant-Intervenor ) 
__________________________________________) 

PLAINTIFFS’ THIRD NOTICE OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF 
THEIR MOTION TO ALTER OR AMEND JUDGMENT 

Plaintiffs Fisheries Survival Fund, the Borough of Barnegat Light, NJ, The Town Dock, 

SeaFreeze Shoreside, Sea Fresh USA, Rhode Island Fishermen’s Alliance, Garden State Seafood 

Association, Long Island Commercial Fishing Association, the Town of Narragansett, Rhode 

Island, the Narragansett Chamber of Commerce, the City of New Bedford, Massachusetts, and 

the Fishermen’s Dock Co-Operative of Point Pleasant (NJ) (collectively, “Plaintiffs”), by and 

through their undersigned attorneys, hereby file their Third Notice of Supplemental Authority in 

Support of their pending Motion to Alter or Amend Judgment.   

Plaintiffs timely filed a motion pursuant to Federal Rule of Civil Procedure 59(e) on 

October 29, 2018 (Dkt. 61) (“Motion to Alter or Amend Judgment”), requesting that the Court 

alter or amend its September 30, 2018 Memorandum Opinion and Order (Dkt. Nos. 59-60) to 

recognize that Plaintiffs’ National Environmental Policy Act (“NEPA”) claims are ripe.  That 
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motion included information regarding several states and electric distribution companies entering 

into long-term power purchase agreements with offshore wind developers “based on nothing 

more than the existence of the developer’s lease with [the Defendants].”  See Motion to Alter or 

Amend Judgment at 4.  Plaintiffs noted this new information directly contradicted Defendants’ 

litigation position that that the development of a wind farm is not a foreseeable consequence of 

issuing a lease.  Id. at 3.

Plaintiffs subsequently filed two notices of supplemental authority in support of their 

Motion to Alter or Amend Judgment.  See December 21, 2018 “Notice of Supplemental 

Authority” (Dkt. 65) (information regarding the sale of three additional offshore wind leases, 

each of which was purchased for approximately $135 million); August 12, 2019 “Notice of 

Supplemental Authority” (Dkt. 67) (information regarding New York State Energy Research and 

Development Authority’s award of two offshore wind contracts, including one to Defendant-

Intervenor Equinor Wind US LLC’s OCS-A 0512 lease (“Empire Wind lease”)).  

The same day that Plaintiffs filed their second Notice of Supplemental Authority, BOEM 

announced that it was ordering a review of the cumulative impact of offshore wind projects 

along the East Coast as part of a supplemental environmental impact statement for the Vineyard 

Wind LLC offshore wind farm off the coast of Massachusetts.  See E&E News, “Trump admin 

throws wrench into offshore wind plans,” (August 12, 2019) (attached hereto as Attachment 

“A”).1  In connection with that announcement, a spokesperson for BOEM stated:  “Because 

BOEM has determined that a greater build out of offshore wind capacity is reasonably 

foreseeable than was analyzed in the initial draft [environmental impact statement for the 

Vineyard Wind project, or “EIS”], BOEM has decided to supplement the Draft EIS and solicit 

1 Also available at https://www.eenews.net/stories/1060921573.   
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comments on its revised cumulative impacts analysis.”  Id.  And as referenced in our last Notice 

of Supplemental Authority, BOEM confirmed this new analysis would specifically take into 

account “two projects recently announced by New York,” including the Empire Wind project. 

In other words, and contrary to its litigation position here, BOEM has admitted that a 

build out of offshore wind capacity is a “reasonably foreseeable” consequence of lease issuance, 

and that the Empire Wind lease has a foreseeable impact that extends beyond the mere 

development of a site assessment plan, even in connection with the development of other 

offshore wind projects.  Indeed, the impacts of the Empire Wind lease are so foreseeable that the 

Agency must include them in a cumulative effects analysis for the Vineyard Wind project.  

BOEM’s admission with respect to its Vineyard Wind environmental review cuts directly against 

its argument that the only reasonably foreseeable consequences of the Equinor lease were site 

assessment activities and site characterization surveys.  See, e.g., Defs.’ Mem. in Support of 

Cross-Mot. for Summary Judgment (Dkt. 42-1) at 7, 24.  Now, BOEM publicly has 

acknowledged that the Empire Wind project has foreseeable impacts which must be taken into 

consideration as part of the cumulative effects of wind development along the East Coast. 

Accordingly, Plaintiffs respectfully request the Court take the information included in 

this Third Notice of Supplemental Authority under consideration in ruling on Plaintiffs’ Motion 

to Alter or Amend Judgment. 

* * * 
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Dated: September 11, 2019  Respectfully submitted, 

/s/ David E. Frulla  

David E. Frulla (D.C. Bar No. 414170) 
Andrew E. Minkiewicz (D.C. Bar No. 981552) 
Elizabeth C. Johnson (D.C. Bar No. 987429) 
KELLEY DRYE & WARREN LLP 
3050 K Street, N.W., Suite 400 
Washington, D.C.  20007 
Telephone: (202) 342-8400 
Facsimile: (202) 342-8451 
dfrulla@kelleydrye.com
aminkiewicz@kelleydrye.com
ejohnson@kelleydrye.com
Attorneys for Plaintiffs 
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CERTIFICATE OF SERVICE 

I hereby certify that, on the 11th day of September, 2019, I caused the foregoing to be filed 

on the Court’s CM/ECF system, which will electronically serve counsel for Defendants, 

Defendant-Intervenor, and Amicus Curiae in this case. 

  /s/  David E. Frulla  
David E. Frulla  

Attorney for Plaintiffs 

Case 1:16-cv-02409-TSC   Document 70   Filed 09/11/19   Page 5 of 8



EXHIBIT A 
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