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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

FISHERIES SURVIVAL FUND, et al.
Plaintiffs,

V. Civ. No. 1:16-cv-02409 TSC

DAVID BERNHARDT, et al.
Defendants

and

EQUINOR WIND US LLC,

Defendant-Intervenor

S N N N N N N N N N N N N N N N N

PLAINTIFES’ THIRD NOTICE OF SUPPLEMENTAL AUTHORITY IN SUPPORT OF
THEIR MOTION TO ALTER OR AMEND JUDGMENT

Plaintiffs Fisheries Survival Fund, the Borough of Barnegat Light, NJ, The Town Dock,
SeaFreeze Shoreside, Sea Fresh USA, Rhode Island Fishermen’s Alliance, Garden State Seafood
Association, Long Island Commercial Fishing Association, the Town of Narragansett, Rhode
Island, the Narragansett Chamber of Commerce, the City of New Bedford, Massachusetts, and
the Fishermen’s Dock Co-Operative of Point Pleasant (NJ) (collectively, “Plaintiffs™), by and
through their undersigned attorneys, hereby file their Third Notice of Supplemental Authority in
Support of their pending Motion to Alter or Amend Judgment.

Plaintiffs timely filed a motion pursuant to Federal Rule of Civil Procedure 59(e) on
October 29, 2018 (Dkt. 61) (“Motion to Alter or Amend Judgment”), requesting that the Court
alter or amend its September 30, 2018 Memorandum Opinion and Order (Dkt. Nos. 59-60) to

recognize that Plaintiffs’ National Environmental Policy Act (“NEPA”) claims are ripe. That
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motion included information regarding several states and electric distribution companies entering
into long-term power purchase agreements with offshore wind developers “based on nothing
more than the existence of the developer’s lease with [the Defendants].” See Motion to Alter or
Amend Judgment at 4. Plaintiffs noted this new information directly contradicted Defendants’
litigation position that that the development of a wind farm is not a foreseeable consequence of
issuing a lease. Id. at 3.

Plaintiffs subsequently filed two notices of supplemental authority in support of their
Motion to Alter or Amend Judgment. See December 21, 2018 “Notice of Supplemental
Authority” (Dkt. 65) (information regarding the sale of three additional offshore wind leases,
each of which was purchased for approximately $135 million); August 12, 2019 “Notice of
Supplemental Authority” (Dkt. 67) (information regarding New York State Energy Research and
Development Authority’s award of two offshore wind contracts, including one to Defendant-
Intervenor Equinor Wind US LLC’s OCS-A 0512 lease (“Empire Wind lease”)).

The same day that Plaintiffs filed their second Notice of Supplemental Authority, BOEM
announced that it was ordering a review of the cumulative impact of offshore wind projects
along the East Coast as part of a supplemental environmental impact statement for the Vineyard
Wind LLC offshore wind farm off the coast of Massachusetts. See E&E News, “Trump admin
throws wrench into offshore wind plans,” (August 12, 2019) (attached hereto as Attachment
“A”).1 In connection with that announcement, a spokesperson for BOEM stated: “Because
BOEM has determined that a greater build out of offshore wind capacity is reasonably
foreseeable than was analyzed in the initial draft [environmental impact statement for the

Vineyard Wind project, or “EIS”], BOEM has decided to supplement the Draft EIS and solicit

1 Also available at https://www.eenews.net/stories/1060921573.
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comments on its revised cumulative impacts analysis.” 1d. And as referenced in our last Notice
of Supplemental Authority, BOEM confirmed this new analysis would specifically take into
account “two projects recently announced by New York,” including the Empire Wind project.
In other words, and contrary to its litigation position here, BOEM has admitted that a
build out of offshore wind capacity is a “reasonably foreseeable” consequence of lease issuance,
and that the Empire Wind lease has a foreseeable impact that extends beyond the mere
development of a site assessment plan, even in connection with the development of other
offshore wind projects. Indeed, the impacts of the Empire Wind lease are so foreseeable that the
Agency must include them in a cumulative effects analysis for the Vineyard Wind project.
BOEM’s admission with respect to its Vineyard Wind environmental review cuts directly against
its argument that the only reasonably foreseeable consequences of the Equinor lease were site
assessment activities and site characterization surveys. See, e.g., Defs.” Mem. in Support of
Cross-Mot. for Summary Judgment (Dkt. 42-1) at 7, 24. Now, BOEM publicly has
acknowledged that the Empire Wind project has foreseeable impacts which must be taken into
consideration as part of the cumulative effects of wind development along the East Coast.
Accordingly, Plaintiffs respectfully request the Court take the information included in
this Third Notice of Supplemental Authority under consideration in ruling on Plaintiffs’ Motion

to Alter or Amend Judgment.
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Dated: September 11, 2019

Respectfully submitted,

/s/ David E. Frulla

David E. Frulla (D.C. Bar No. 414170)
Andrew E. Minkiewicz (D.C. Bar No. 981552)
Elizabeth C. Johnson (D.C. Bar No. 987429)
KELLEY DRYE & WARREN LLP

3050 K Street, N.W., Suite 400

Washington, D.C. 20007

Telephone: (202) 342-8400

Facsimile: (202) 342-8451
dfrulla@kelleydrye.com
aminkiewicz@kelleydrye.com
ejohnson@kelleydrye.com

Attorneys for Plaintiffs
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CERTIFICATE OF SERVICE

| hereby certify that, on the 11" day of September, 2019, | caused the foregoing to be filed
on the Court’s CM/ECF system, which will electronically serve counsel for Defendants,

Defendant-Intervenor, and Amicus Curiae in this case.

/s/ David E. Frulla
David E. Frulla

Attorney for Plaintiffs
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EXHIBIT A
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ENERGY TRANSITIONS
Trump admin throws wrench into offshore wind plans

Benjamin Storrow, E&E News reporter « Climatewire: Monday, August 12, 2019

Interior Secretary David Bernhardt delayed a key finding for the nation’s first utility-scale wind farm in the ocean. Yuri Gripas/REUTERS/Newscom

The Trump administration is ordering a sweeping environmental review of the burgeoning offshore wind industry, a move that threatens to derail the nation's first
major project and raises a host of questions for future developments.

The Bureau of Ocean Energy Management, a division of the Interior Department, is ordering a study of the cumulative impact of a string of projects along the
East Coast. The review comes in response to concerns from fishermen about the impact of offshore wind development on East Coast fisheries.

A BOEM spokeswoman said the review would focus on projects with signed power purchase agreements. Nine projects in seven states with a combined
capacity of 4.8 gigawatts are planned to come online in the coming years. The study will also consider the environmental implications of an even larger build-out
of the industry, based on states’ development targets for offshore wind.

The study will supplement an environmental impact statement of Vineyard Wind LLC, the country's first major offshore project. The 84-turbine project would be
located in federal waters 15 miles south of Martha's Vineyard in Massachusetts and capable of producing 800 megawatts of electricity, enough to supply 3% of
New England's annual energy needs.

"Because BOEM has determined that a greater build out of offshore wind capacity is reasonably foreseeable than was analyzed in the initial draft EIS
[environmental impact statement], BOEM has decided to supplement the Draft EIS and solicit comments on its revised cumulative impacts analysis," said Tracey
Moriarty, a spokeswoman for the bureau.

She confirmed the analysis will consider two projects recently announced by New York: Equinor ASA's 816-MW Empire Wind and @rsted A/S's 880-MW Sunrise
Wind development, as well as Drsted's 1.1-GW Ocean Wind project in New Jersey.

The question facing the industry is whether the review represents a genuine attempt to understand the environmental impacts associated with offshore wind or
an effort to kill it, said Anthony Logan, an analyst who tracks the industry at Wood Mackenzie, a consulting firm.

"If they are doing this because they want a stable template for the enormous amount of wind projects that are certainly following, then this is arguably a good
development," Logan said. "However, you can make up reasons for lots of things. This administration thus far has been very professional when it comes to
offshore wind. But the president himself has been very publicly critical of all this."

The analysis throws Vineyard Wind's future into doubt. The developer, a partnership of Avangrid Inc. and Copenhagen Infrastructure Partners, warned it would
be difficult to proceed if BOEM delayed its environmental analysis beyond the summer. But Vineyard Wind officials sought to strike an upbeat tone after BOEM's
supplemental EIS was announced Friday.

They called the decision "a surprise and disappointment” but insisted the project "remains viable and continues to move forward" (E&E News PM, Aug. 9).

Vineyard Wind's problems are several, according to industry analysts and those familiar with the project (Climatewire, Aug. 7). First and foremost is the
availability of the investment tax credit, a federal subsidy available to wind projects. The project had anticipated taking a 24% tax credit on $2.8 billion in capital
costs. That enabled the company to sign a contract with three Massachusetts utilities at a price far lower than what analysts had initially expected.

But the tax credit expires at the end of the year. While the project could still qualify for an exemption because of the permitting challenges it has faced, the
logistics associated with building America's first maijor offshore project makes that more complicated.

https://www.eenews.net/stories/1060921573/print
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Vessels contracted to begin work on Vineyard Wind this fall will not be available again in several months thanks to Europe's offshore wind construction season,
Logan said. Vineyard Wind is likely looking at a year delay before it can get boats back to the United States, he said.

Vineyard Wind has already gone through a lengthy permitting process. BOEM conducted an initial environmental review when it made the decision to lease
parcels of the ocean for wind development in federal waters south of Massachusetts and Rhode Island.

It is not clear when the bureau will finish its project-specific review. Vineyard Wind had benefited from a 2017 executive order, in which President Trump directed
federal agencies to complete environmental reviews for major infrastructure projects within two years. Under that schedule, Vineyard Wind's review would have
been completed by March 2020, Moriarty said.

The Trump administration had committed to completing its review of the project by the March 2020 deadline and was originally expected to release its final report
this summer. But the schedule was thrown off after NOAA Fisheries said it could not concur with the draft analysis conducted by BOEM, prompting a heated
debate between the agencies (E&E News PM, July 29).

The supplemental study further complicates the timeline.
"We are focusing on the supplemental EIS, and not yet prepared to set a schedule for the Final EIS," said BOEM's Moriarty.

The change in timeline drew fierce criticism in Massachusetts, where state officials have been counting on Vineyard Wind to drive investment and jobs in the port
of New Bedford. Offshore wind also represents the centerpiece of the Bay State's plans to reduce carbon emissions.

Massachusetts Attorney General Maura Healey (D) said her office "is reviewing all of our available options to ensure this project moves forward."

Gov. Charlie Baker, a Republican, personally lobbied Interior Secretary David Bernhardt to advance the project. A spokesman for the governor called the delay
"a step in the wrong direction" but said Baker "remains committed to advancing Massachusetts as a national leader in developing offshore wind energy and will
continue to work with federal regulators."

Rep. Bill Keating, a Democrat who represents New Bedford and Cape Cod, was even more strident in his criticism, saying the announcement was part of a wider
trend of the Trump administration supporting fossil fuels at the expense of renewables.

"The effects of today's announcement are the potential loss of over three thousand jobs in our region; the loss of the ability to heat 400,000 homes; and — in
light of the decommissioning of Pilgrim Power Plant — twenty percent of our energy was anticipated to come from off-shore wind by 2035," Keating said in a
statement. "All of this is in jeopardy now."

The impact for the rest of the industry is less clear. On the one hand, the projects that follow Vineyard Wind are not as dependent on the ITC, meaning they face
less of a time crunch. A spokesperson for the New York State Energy Research and Development Authority said officials there were monitoring the situation
closely but that they did not anticipate the development delaying any projects there.

But conflicts with fishermen are only likely to grow. Vineyard Wind has primarily drawn opposition from squid fishermen. An area likely to be offered for lease next
year near New York is prime scalloping water. Fishermen there are already raising objections.

If Vineyard Wind is ultimately found to have a detrimental impact on fisheries, that would have serious consequences for the rest of the industry, said Logan, the
Wood Mackenzie analyst.

"It would be an exteremly bad precedent to set,” he said. "Based on the things they've brought up with fisheries, which is a problem up and down the Eastern
Seaboard, it could be contagious, so to speak."
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